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Donna R. Searcy
Secretary
Federal Communications Commission
1919 M Street, N. W.
Washington, D. C. 20554

RE: National Hock.e.y League!
PP Docket No •• 93-21

Dear Ms. Searcy:

On behalf of my client, the National Hockey League, I
hereby submit an original and nine (9) copies of Reply Comments
of the National Hockey League in PP Docket No. 93-21.

Should you have any questions concerning the above, please
communicate directly with the undersigned.

Very truly yours,

Ph~=Counsel for
NATIONAL HOCKEY LEAGUE
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PP Docket No. 93-21

Before the :-
Federal Communications commission

washington, D.C. 20554

In the Matter of )
)

Implementation of section 26 of the )
Cable Television Consumer Protection )
and competition Act of 1992 )

)
)
)

Inquiry into sports Programming
Migration

REPLY 00101I:11'1'8 01'
NATIONAL ROeDY LEAGUE

COMES NOW the National Hockey League (sometimes "NHL" or

"Leaguetl ) and files these Reply Comments in response to the

Commission's Notice of Inquiry, Plans and Policy Docket No. 93

21 (tithe Notice"), dealing with tlSports Migration" issues

pursuant to Section 26 of the Cable Television Consumer

Protection and Competition Act of 1992 (tithe Act tl ) .'

Summary

Based on the comments filed by both the NHL and other

parties, the record rather plainly demonstrates that there is no

meaningful problem of sports programming migration. 2 Only one

commentator the Association of Independent Television

stations (tlINTVtI) -- claimed that there was a serious problem of

migration of sports programming.

'Pub. Law 102-385, 102 stat. 1460 (1992).

2Since the filing of Comments in PP Docket No. 93-21, the
League has revised its alignment and playoff format. See
Appendix B.
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INTV stands alone in this view. None of the four national

broadcast networks identified a problem of proqra_inq

migration; indeed, two thought it to be a "problem" of such

limited dimensions that they did not even file comments in

response to the commission's Notice of Inquiry. The two

networks that did comment, ABC and NBC, both flatly stated not

only that there was no problem with migration of sports

programming, but that the growth of sports programming on cable

television had increased the amount of televised sports

available to consumers and had 1lQ.t come at the expense of

programming carried on broadcast television. Even the NAB was

reluctant to take a position in support of regulatory action.

As we show below, INTV's position is ill-founded, both

generally and with respect to the National Hockey League and

offers DQ basis for any legislative or regulatory action that

would limit the rights of either buyers or sellers of sports

programming.

In its comments, the NHL makes clear its desire to use all

forms of distribution, inclUding broadcast television, in ways

most benefitting teams, players, and fans in the long run.

Broad television distribution simply makes good business sense

both as a source of income and a source of promotion for the

team or league locally or nationally.

To the extent "migration" of NHL telecasts has occurred, it

has been primarily the result of marketplace forces, especially
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broadcaster decisions. 3 The NHL seeks to televise its games on

a national broadcast network, but has been unable to secure a

network contract since 1976 -- and no broadcaster has suggested

this was for any reason other than an assessment by the networks

of the attractiveness of NHL telecasts in the entertainment

market.

Reply of NUL to Other Comments

Comments of Broadcast Parties.

Several broadcast parties filed comments, including Capital

Cities-ABC, the National Association of Broadcasters, NBC, and

INTV.

Neither ABC nor NBC saw a problem of migration of sports

programs existing today. For example, ABC said:

There has been, to be sure, a
large increase in the number of
sports events shown on cable, but
with very few exceptions, these
have been in addition to -- not
in replacement of -- sports
events shown over-the-air. 4

In the same vein, NBC expressed no concern over the current

telecasting of regular season gamesS and said:

NBC has not observed a trend of
significant net loss of college
and professional sports event

3See specifically the problems associated with the New York
Rangers and local television. Madison Square Garden Comments at
5-11.

4ABC Comments at 3.

SNBC stated that regular season are essentially fungible.
NBC Comments at 5.
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coverage from free, over-the-air
broadcast media. 6

NBC also commented on the problems inherent in drawing

conclusions from isolated examples, 7 an observation that is

particularly well taken with respect to INTV's Comments. INTV

bases its recommendations almost exclusively on limited

anecdotes with no effort at quantifying "migration" in any

global sense.

Even the National Association of Broadcasters recognized

the "complex economic, contractual, public pOlicy and even

constitutional issues" associated with the Commission's

inquiry. 8 The NAB expressed some concern with the "movement of

local sports events ,,9 based on a letter to the Wall street

Journal'o (which contains demonstrable factual misstatements)

and a proposed amendment to the Cable Act that was rejected in

Committee. The NAB recognized that economic considerations

operating at the broadcaster-to-broadcaster level will result in

some local stations having sports programming and others being

without such programming." Thus, the "severe adverse economic

6~ at 2.

7~ at 3.

~AB Comments at 5.

9~ at 2.

'Ociting letter from Reps. Sikorski, McMillen and Shays. The
factual inaccuracy in the letter's description of NHL telecasts
is discussed at pp. 7-8, infra~

"NAB Comments at 3.
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impact" cited by the NAB may be entirely unrelated to cable

television.

Of the thirty-seven (37) filing parties, only the

Association of Independent Television stations saw any major

problem. Urging on the Commission that economic analyses are

not appropriate, INTV stated that Congress "intended" to keep

sports programs on over-the-air television12 and stated, some

what surprisingly, that the "most significant problem confront

ing local television stations today is the migration of regular

season games. ,,13

INTV begins by distorting the Congressional mandate. The

intent of Congress in enacting section 26 of the Cable Act was

clear: The FCC is to conduct a study of sports "migration."

The requirement admits of no finding one way or another and

cannot be contorted to read otherwise. Indeed, Congress

rejected other, more onerous provisions, which would have

directly regulated sports programming and, if enacted, might

have lent support to INTV's position. INTV ignores, for

example, both that the Senate bill was silent as to sports

programming -- indeed it did not even seek a study -- and the

Congressional rejection of what was Section 623(d) of the House

passed measure. That section would have, for all intents and

purposes, denied sports teams or leagues the opportunity to put

final round playoff games on pay-per-view. This was

12INTV Comments at 4.

13~ at 5. (Emphasis added.)
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specifically rejected in Conference. 14 As passed, the Cable Act

sought one thing and one thing only: an FCC study.

Much of what INTV calls "migration" is simply the result of

arm's-length bargaining in the marketplace, as was recognized by

many other commentators, including ABC, NBC and the NAB. INTV

subjects this activity to a biased analytical framework and, not

surprisingly, generates a set of self-serving conclusions. The

NHL concurs with the position expressed by ABC and NBC that the

public interest has not been disserved by the current mix of

broadcast and cable policies as they relate to sports

programming.

As to the NHL specifically, INTV claimed that it had "every

reason to believe the number of NHL games appearing on local

television stations has declined in recent years. ,,15 It further

contends that the "number of hockey games leaving off-air

television appears to be accelerating.,,16

INTV devoted the bulk of its NHL-related comments to the

Minnesota North stars. Its filing states:

Perhaps the egregious example of
sports siphoning occurred during
the 1990/1991 season with the
then [sic] Minnesota North stars.
KMSP-TV had carried many of the
North stars' regular season away
games. However when the North
stars made the stanley Cup Play-

14congressional Record, september 14, 1992, at H8324.

15INTV Comments at 25.

16~ at 26.
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offs, the qames shifted to pay
per-view. 17

INTV further contends that the number of NHL qaaes

appearinq on television has declined. It iqnores the facts,

however, preferrinq to focus on a few isolated examples. In

fact, the opposite is true if measured in the markets where

teams have been able to qet television contracts. Other than in

the New York market and Hartford (where the flaqship station for

the Hartford Whalers went bankrupt and off-the-air), the number

of reqular season over-the-air telecasts in 1992-93 exceeds that

of 1981-82. See Appendix A.

The discussion of the experience of the Minnesota North

Stars is similarly unfounded. For example, INTV states that the

North Stars' playoff qames in 1991 were "shifted to pay-per-

view... 18 This is simply false. KMSP-TV, the North Stars'

flaqship station in the 1990-91 season, carried only North

stars' away qames durinq the reqular season; DQ reqular season

home qames were shown on conventional over-the-air television.

An identical packaqe of playoff qames was available on over-the

air television: KMSP-TV carried only (and All) the team's away

playoff qames. As a result of the North Stars' success in the

playoffs, KMSP-TV enjoyed a "financial windfall. "19 As one

17~ at 26.

18,nag.

19St. Paul Pioneer Press, May 10, 1991, at

7



local newspaper said, "No one could be happier at this time [May

1991] than the folks at RMSP-TV (Channel 9).,,20

During the course of the playoffs, negotiations between

RMSP-TV and the North stars to carry an additional package of

bmH playoff games did not prove fruitful. The parties,

bargaining at arm's-length, were not able to reach a conclusion

which would have put the home playoff games on conventional,

over-the-air television for the first time. Likewise the North

stars were not able to sell the games on reasonable terms to a

basic cable network. Given the inability to reach a real-life

marketplace accord with broadcasters or a basic cable package,

the North stars pay-per-view package actually expanded the

number of games available by adding an additional set of games 

- the home playoff games -- to the existing package.

For INTV to say that this represents nthe most egregious

example of sports siphoning" stands common sense, common logic,

and common language -- to say nothing of the truth -- on its

ear.

Based on these limited and mischaracterized "facts," INTV

suggests that the Commission should reinstate sports siphoning

rules. This ephemeral proposal should be rejected out of hand.

Not only would such rules be utterly without support in the

record, they would -- as even the NAB acknowledges -- raise

serious economic and constitutional questions.
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has occurred, it has been caused by necessity, based on a large

number of market forces, including, in particular, choices made

by broadcasters. None of the Comments received by the

Commission can lead to any other conclusion. The League

reaffirms its desire to serve the interests of the viewing

public who wish to see hockey.

Respectfully SUbmitted,

DTIODL HOCDY LBAGUB

~~.~
BARAFF, KOERNER, OLENDER

& HOCHBERG, P. C.
5335 Wisconsin Avenue, N.W.
Suite 300
Washington, D.C. 20015-2003
(202) 686-3200
Attorneys for the National

Hockey League

Of Counsel:

PROSKAUER ROSE GOETZ & MENDELSOHN
1585 Broadway
New York, New York 10036
(212) 969-3000

Bradley I. Ruskin
Adrienne B. Koch

PRH:\btc\14240.04\REPLYCOMMENTS.483

10



Appendix A

lOlL Rec)Ular SeaaoD OVer-the-Air Teleeaat.

1981-82 1992-93
Home Away Home Away

Boston 40 32 1 40
Buffalo 0 15 0 30
Chicago 0 0 0 0
Colorado 4 101/
Detroit 0 15 17 12
Hartford 0 20 0 oy
Los Angeles 0 15 0 10
Minnesota 0 25 0 25
New Jersey --.11 0 0
New York Is. 0 22 0 0
New York R. 0 31 0 0
Philadelphia 4 36 0 26
Pittsburgh 0 25 0 20
San Jose 8 22J!
st. Louis 0 15 13 25
Tampa Bay 0 101/
Washington .-Q -ll .-Q ....lQ.

TOTAL 48 276 39 240

TOTAL 48 203 39 240
(excluding

N.Y. Is., N.Y.R.
& Hartford)

.11 Colorado Rockies transferred to New Jersey where games
appeared on WOR-TV.

y Hartford Whalers flagship station, WHCT-TV, Channel 18, went
bankrupt and off-air.

11 Expansion teams in 1991 and 1992, respectively.
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NHL ADOPTS NEW AUClHMENT ICHEDUUNCI
AND STANLEY CUP PLAYOFF PORMAT FOA NEXT SI!A8ON

FOA IMMEDIATE 1'&1 lASE

WESTEftN CONPIJItENCE

PACIFIC CINTRAL

.NHL Communicatiml Group
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